FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

X

Peter G. Sheridan, Esq.
Graham, Curtis & Sheridan

50 West State Street, Suite 1008
Trenton, NJ 08608

RE: MUR 4719
New Jersey Republican State
Committee and H. George
Buckwald, as Treasurer

Dear Mr. Sheridan;

On September 17, 1997, the Federal Election Commission notified your clients of a
complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971,
as amended (“the Act™). A copy of the complaint was forwarded to your clients at that time.

Upon further review of the allegations contained in the complaint, and information
supplied by your clients, the Commission, on June 9, 1998, found that there is reason to believe
your clients violated 2 U.S.C. §§ 441a and 441D, provisions of the Act, and Commission
regulations 11 C.F.R. §§ 102.5(a)(1)(i) and 106.5(g)(1)(i). The Factual and Legal Analysis,
which formed a basis for the Commission's finding, is attached for your information. Please note
that this matter was originally designated as MUR 4674, and is now designated MUR 4719.
Please refer to MUR 4719 in all future correspondence.

You may submit any factual or legal materials that you believe are relevant to the
Commission’s consideration of this matter. Please submit such maierials to the General
Counsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.

In order to expedite the resolution of this matter, the Commission has also decided to
offer to enter into negotiations directed toward reaching a conciliation agreement in settlement of
this matter prior to a finding of probable cause to believe. Enclosed is a conciliation agreement
that the Commission has approved.

If you are interested in expediting the resolution of this matter by pursuing preprobable
cause conciliation, and if you agree with the provisions of the enclosed agreement, please sign
and return the agreement, along with the civil penalty, to the Commission. In light of the fact
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that conciliation negotiations, prior to a finding of probable cause to believe, are limited to a
maximum of thirty days, you should respond to this notification as soon as possible.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

This matter will remain confidentia! in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that your clients wish the matter to
be made public.

1f you have any questions, please contact Susan L. Lebeaux, the attorney assigned to this

matter, at (202) 694-1650.

Sincerely,
Sm b . CZ&.’J‘:\ S

Joan D. Aikens
Chairman

Enclosures
Factual and Legal Analysis
Conciliation Agreement



FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: New Jersey Republican State Committee
and H. George Buckwald, as Treasurer MUR: 4716

I. GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission
(“Commission™) by Renee Steinhagen, Executive Director of the Public Interest Law Center of
New Jersey.! See2 U.S.C. § 437g(a}(2).

1L FACTUAY, AND LEGAL ANALYSIS

A. Applicable Law

An organization which is a political commiitee under the Act must follow prescribed
allocation procedures when financing political activity in connection with federal and nonfederal
elections. 11 C.F.R. §§ 102.5 and 106.5(g). These rules implement the contribution and
expenditure limitations and prohibitions established by 2 U.S.C. §§ 441a and 441b.

A party committee, such as the Committee, that has established separate federal and
nonfederal accounts, must make all disbursements, contributions, expenditures and transfers in
connection with any federal election from its federal account. 11 C.F.R. § 102.5(a)(1)(i}. Only
funds subject to the limitations and prohibitions of the Act shall be deposited in the separate
federal account. Id. No transfers may be made to the federal account from any other accounts
maintained by the committee for the purposes of financing nonfederal activity, except as

provided in 11 C.F.R. § 106.5(g). Id. The Act prohibits corporations and labor organizations

This matter was originally designated as MUR 4674, and is now designated MUR 4719,




from making contributions in connection with federal elections, and prohibits political
committees from knowingly accepting such contributions. 2 U.S.C. § 441b(a). Moreover, the
Act provides that no person shall make contributions to a state committes’s federal account in
any calendar year which in the aggregate exceed $5,000, and prohibits the state committee from
knowingly accepting such contributions. 2 U.S.C. §§ 441a(a) and ()2

Pursuant to 11 C.F.R. §106.5(g){(1}(1), state party committees that have established
separate federal and nonfederal accounts must pay the entire amount of an allocable expense
from the federal account and shall transfer funds from the nonfederal to the federal account
solely to cover the nonfederal share of that allocable expense. Further, such committees must
allocate both their administrative and generic voter drive expenses between their tederal and
nonfederal accounts using the “baliot composition method.” 11 C.F.R. § 106.5(d). While the
allocation ratio generally is calculated at the beginning of a two-year election cycle, in states
such as New Jersey that hold federal and nonfederal elections in different years, state comumittees
must allocate generic voter drive costs by applying the ballot composition method to the calendar
year in which the election is held. 11 C.F.R. § 106.5(d)}(2). Administrative costs are still
allocated according to the ballot composition ratio based on the two-year federal election cycle.
id.

Under the ballot composition method, a state committee allocates its administrafive and
generic voter drive expenses based on the ratio of federal offices expected on the ballot to total
federal and nonfederal offices expected on the ballot in the next general election to be held in its

state. 11 C.F.R. § 106.5(d)(1)(1). In calculating a ballot composition ratio, a state commitiee
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Diuring the 1995-96 election cycle, New Jersey permitted individuals, corporations and labor organizations
1o contribute $25,00C to state political party committees, N.J. Stat. Ann. § 19:44A-11.4 (1995 and 1996).



shaill count the federal offices of President, United States Senator, and United States
Representative, if expected on the ballot in the next federal election, as one federal office each.
The committee shall count the nonfederal offices of Governor, State Senator, and State
Representative, if expected on the ballot in the next general election, as one nonfederal office
each, and shall count the total of all other partisan statewide executive candidates, if expected on
the ballot in the next general election, as a maximum of twe nonfederal offices. Further, the
committee shail also include in the ratio one additional nonfederal office if any partisan local
candidates are expected on the balloti in any regularly scheduled ¢lection during the two-year
federal election cycle. Finally, state comumittees shall aiso include in the ratio one additional
nonfederal office. 11 C.F.R. § 106.5(d}(1)(1).

B. Factoal Background

1. Introductign

The complainant alleges that based on analysis of the information submitted to the FEC
for the period from November 26, 1996 to December 31, 1996, the Committee miscalculated the
ratio used to allocate its administrative and generic voter drive expenses for shared federal and
nonfederal activity during 1996, raising the possibility that impermissible funds from the
nonfederal account thereby may have been transferred to the federal account. Because the
allocation ratio for shared administrative costs should have been calculated in 1995 for the two
year election cycle, see 11 C.F.R. §106.5(d), the Commission has examined the Committee’s

allocation ratios for the two-year period.



2. The Committee’s Caleulations of the Ballot Composition Ratios
a. Generic Voter Drive Expenses

The Committeg’s 1995 Schedule Hi for shared federal and nonfederal generic voter drive
expenses showed a 0% federal allocation, since there were no federal elections held that year. In
1996, in calculating its ballot composition ratio for shared generic voter drive expenses, the
Committee took one point each for the President, U.S. Senate, and U.S. Congress races. See
11 C.F.R. § 106.5(d)(1)(i1). With respect to the New Jersey elections, the Committee tock one
point each for the categories of State Senate, State Representative, and local candidates, and the
extra nonfederal point. See id. Based on its calculated ratio of the total of federal offices (3) to
the total federal and nonfederal offices (7), the Committee’s 1996 allocation was 42.86% federal
and 57.14% nonfederal.

The Committee’s reporting of transfers from the nonfederal account to the federal
account do not distinguish between generic voter drive and administrative expenses.
Specifically, the Committee’s 1996 Schedules F3 showing the transfers all show one doliar
figure on the combined “Admin/Voter Drive” line on the form, and it is not possible to separate
out which transfers relate to which of the two categories. Looking at the disbursements on the
Committee’s 1996 Schedules H4, the Committee appears to have attributed all of the shared

(29

administrative and generic voter activity to the “adminisirative” category, even when the purpose
of some of the disbursements are denoted as for GOTV activities. For purposes of this matter,

the Commission has separated out those disbursements that are denoted as for GOTV activities,

amounting to $50,460 in 1996, and assumed the Committee applied the allocation ratio of 42.9%
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federal/57.1% nonfederal when transferring nonfederal funds to the federal account to cover
these expenses. Under this methodology, the Committee transferred $28,813 to the federal
account in 1996 for the nonfederal portion of shared generic voter drive expenses. See
Attachment (chart which includes the Committee’s allocation activity in 1995-1996 for
administrative and generic voter drive expenses).
b. Administrative Expenses

in 1993, the Committee, in caiculating its ballot composition ratio for shared
administrative expenses, took one point each for the U.5. Senate and U.S, House races, but none
for the Presidential race, even though there was a general election for President expected in 1996,
within the two-year election cycle to be covered by the calculation. With respect to New Jersey
elections, the Committee originally took one point each for the State Senate and State
Representative categories, two points for the local candidates category and the extra non-federal
point. Based on its calculation of the ratio of federal offices (2) to the total of federal and
nonfederal offices (7), the Committee’s original allocation was 28.57% federal and 71.43%
nonfederal, and a review of the Committee’s transfers shows that during 1995 it allocated
approximately 28.6% of its shared administrative expenses to the federal account. In March
1996, in response to a March 6, 1996 Request for Additional Information from the Commission’s
Reporis Analysis Division (“RAD") stating that the Committee was permitted to take only one
point, not two points, for the local candidates category, the Committee filed an amended
Schedule H1 for shared adminisirative expenses, showing a federal allocation of 33.33%, and

made a corresponding corpective transfer of $39,848 from its federal to its nonfederal account.




As discussed previously, the ballot composition ratio for shared administrative expenses
is supposed to remain constant for both years of the two-year election cycle. See 11 C.F.R.
§ 106.5(d)2). A review of the Committee’s transfers, however, shows that it used an allocation

ratio of 42.9% federal/57.1% nonfederal for shared administrative expenses during 1996--the

same ratio used for shared generic voter drive expenses during 1996, In all, the Committee had

$4,117, 467 in shared administrative expenses in 1995 and 1996, and, based on the allocation
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ratios discussed above, transferred-in $2,522,145 to its federal account for the nonfederal portion
of those administrative exp':-,nse:s.3 See Attachment. K

N Since the proper application of the ballot composition method depends on the actual
election expectations facing a committee in its particular state, before discussing the
Committee’s response to the Complaini, and the Commission’s analysis, it is necessary to set
forth the election situation in New Jersey in the relevant time-period.

3. New Jersey Elections in 1995 and 1996

The New Jersey legisiature consists of two houses: a 40-member Senate and ar 80-
member General Assembly. Legislators are elected from 40 legisiative districts. The voters in
each district elect one Senator and two members of the General Assembly. Legislative elections
are held in November of each odd-numbered year. General Assembly members serve two-year
terms, and Senators serve four year terms, except for the first term of a new decade, which is

only two years. Interim appointments are made to fill vacant legislative seats, and the office is

; This figure does not include the $28,813 transferred-in for generic voter drive expenses. Seg discussion

| supra.
{ ! The discussicn in this section is drawn from the complaint, the response of the Committee and ks treasurer,
New Jersey statutes, and public information obtained from the Internet and fromn the office of the New Jersey

w Diractor of Elections. -
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on the ballot for the next general election, unless the vacancy occurred within 51 days of the
election, in which case the appointment stands until the following general election.

In 1995, the general election was held on November 7. At that time, in addition to local
races, all of the General Assembly seats were up for election as well as a single vacant Senate
seat in District 5, due to the death of the incumbent.” In 1996, the general election was held on
November 5. In addition to local races, there was one vacant Assembly seat in District 21 on the
ballot, due to the death of the incumbent in March 1996. While a State Senator in District 8 died
in December of 1996, this occurred after the general election, and that seat was filled by interim
appointment until the next general election in 1997.

C. Analysis

The complainant alleges that in calculating the ballot composition ratio, a state party
committee can ailocate one nonfederal point each for the State Senate and State Representative
{Assembly) categories only if candidates for al] State Senate or State Assembly seats are
expected on the ballot.® In 1996, since there was only the election for one vacant State Assembly
seat in District 21, in addition to several local and municipal elections, the complainant averred
that the Committee erred in allocating one nonfederal point for each of the offices of State Senate

and State Assembly in 1996. Instead, according to the complainant, the proper federal allocation

5 While the New Jersey elections office did not have the exact date of the incumbent’s death, it must have

been before February 1995 when its records showed an interim appointment for the vacant seat was made. The next
general election for all State Senate seats was in 1997,

¢ As support for this proposition, the complainant points to page 48 of the FEC Campaign Guide for Political
Party Comnzittees which explains the ballot composition method, and which indicates that one nonfederal point may
be taken for *State Senator (all seats)” and/or “State Representative (all seats).”
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was 60%, based on the ratio of 3 federal points to 5 total points, with the two nonfederal points
being assigned to the local candidates and the extra nonfederal point categories.”

1. The Committee’s Response

In a joint response of the Committee and its treasurer (hereinafter, collectively “the
Committee”) dated November 5, 1997 (“Response™), the Committee explained its factual
rationale for allocating one nonfederal point for each of the offices of State Senate and State
Assembly in its 1996 Schedule H1. According to the Committee, “in 1996, two vacancies
occurred which impacted the formula.” One vacancy was in the office of State Assembly for the
21st Legislative District due to the death of Assemblyman Lustbader, filled by an election in
November 1996. The other vacancy occurred in the office of State Senator for the 8th
Legislative District due to the death of Senator Haines, and the seat was filled by interim
appointment due to the proximity of the vacancy to the November election. The Committee
further stated that at the time of the allocation (January 24,1996), Charlene Hooker, the
C_‘,ommittee’s Direcior of Operations, corresponded with RAD, requesting its review and
comments on the allocation methodology, but that the Committee had not received a response.
Response, pages 1-2.

The committee attached a “Certification of Charlene Hooker” to its response. To her
certification, Ms, Hooker attached a copy of the Committee’s 1996 Schedule Hi, showing the
42.86% federal allocation, and a copy of the letter referenced above. The January 24, 1996 letter

stated in relevant part: “Our concern is that we comply with FEC regulations by using the years

It appears that the complainant is alleging that the same 60% federal/40% nonfederal ratio should apply to
not only the Committee’s 1996 generic voter expenses but also to its administrative expenses. To the extent this is
the complainant's view, it is inconsistent with the regulatory scheme which requires, in states like New Jersey, a
two-year ballot allocation ratic for administrative expenses. See discussion supra. -



1995 and 1996 for this allocation. Could you please review this schedule and the allocations and
confirm that we are indeed using the correct years.” In her certification, in addition to stating she
had sent the letter, Ms. Hooker stated that she also had spoken with a RAD analyst on March 18,
1996, who, Ms. Hooker says, confirmed that the Committee could take a nonfederal point for
“deceased Senator Haines” and that the Committee was using the correct allocation. Response,
pages 6-9.

In its legal analysis, the Commitiee stated that contrary to the complainant’s assertion,
“[t}he entitiement to a non-federal point is not predicated upon vacancies in all of the legislative
offices. One vacancy in one office at a specific legislative level is sufficient.” The Commitiee
therefore concluded that “[c]iearly, the vacancies left by both State Senator Haines and
Assemblyman Lustbader entitled {the Committee] to take an additional point for each office.” In
support, the Committee relies on AO 1991-25, in which the Commission concluded that the state
committee should add a federa! point to the ballot composition ratio for generic voter drive
activity for the pericd between U.S. Senator Heinz’s death and the special election to fill his seat,
and on AO 1991-6, in which the Commission conciuded that the state committee should include
a federal point for each U.S. Senate seat in the November 1992 general election, in circumstances
where both California U.S. Senate seats were up for election. Response, pages 2-5.

In its conclusion, the Committee requested that the Commission dismiss the complaint
because the ballot composttion ratio was calculated correctly, and even if it was not, the
Comimittee had given notice to a representative of the Commission and asked for a response if
there were problems. Referencing two AOs, the Commitiee also stated that “{i]n instances where
the miscalculation was made in good faith, the Commission has allowed a transfer of balances

between accounts within 30 days to reflect the proper ratio.” Response, page 5.
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2. The Committee’s Miscalculation of the Ballot Composition Ratios

4. Generic Voter Drive Expenses

The Committee’s 1996 Schedule Hi should have reflected the ratio applicable only to the
allocation of the costs of shared generic voter drive expenses based on the 1996 ballot
composition method calculation, while the allocation for administrative expenses should have
been based on a ratio calculated in 1995 for the two year Congressional election cycle. 11 C.F.R.
§ 106.5(d)(2). However, even if the Committee had applied the 1996 Schedile H1 ratio only to
its generic voter drive expenses, the Committee would have impermissibly transferred funds
from its nonfederal account to its federal account based on a 42.86% federal/57.14% nonfederal
ratio. The correct allocation for the shared generic voter drive expenses in 1996 was 60%
federal/40% nonfederal, based on the assignment of only two nonfederal points, one each 1o the
local candidates and extra nonfederal point categories. See MUR 4674 (New Jersey Democratic
State Committee correctly determined that 60% of all 1996 peneric voter drive expenses would
be paid for with federal dollars, and the other 40% would be paid for with nonfederal dollars). In
other words, the Commitiee incorrectly assigned points to the State Senate and State
Representative categories.

The Commission’s raticnale in adopting the ballot composition method leads to the
conclusion that a state committee cannot include a nonfederal point in its ballot composition ratio
to account for an election of a State Senator or State Representative seat in a single legislative

district. The analysis starts with the Commission’s Explanation and Justification (“"E&J”) for
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11 C.F.R. § 106.5{(d), in which it stated that it was taking an “average ballot” approach, whereby
“committees are to calculate a ballot composition ratio according to the bailot which an average
voter would face in that committee’s state or geographic area, rather than basing the ratio on the
aggregates of al] federal and ali non-federal races on the ballot.” 55 Fed. Reg. 26058, 26064
(June 26, 1990). In 1992, the Commission revised 11 C.F.R. § 106.5(d) to permit all state and
local committees to add an additional nonfederal point in computing ratios using the ballot
composition method in order to compensate for underrepresentation of nonfederal offices in the
then-current formula. In discussing the various comments received in response io its Notice of
Proposed Rulemaking concerning the proposed additional point, the Commission noled that “the
ballot composition ratio was never anticipated to precisely reflect all state and local party activity
in all states in ail election cycles. it believes that the fermula’s use of the ‘average ballot
concept,” which reflects variations in different states and localities in each election, as well as the
special rules for states that hold statewide elections in non-federal election vears, provide the
necessary flexibility in this area.” 57 Fed. Reg. 8390, 8991 (March 13, 1992).

AQ 1991-6, cited by the Committee to suppoit its position, actually points to the opposite
outcome. In that maiter, the California Democratic Party (“CDP”) had asked the Commission, in
a case where two U.S. Senate seats would be on the ballot in the November 1992 general
election, whether it should count each senatorial election as a separate federal point or treat the
two senatorial contests together as cne federal point. In concluding that the CDP shouid include
a point for each U.S. Senate seat in calculating its ballot composition ratio, the Commission
pointed to its stated intention in the E&J for 11 C.F.R. § 106.5(d). In adopting the ballot

composition methed, the Commission explained, its approach reflected the use of an “average
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ballot” concept in which the number of federal offices counted corresponds to the number of
federal candidates the average voter could vote for in the general election. The Commission
stated:

Thus, while there will be 52 Congressionat races in
California in 1992, a voter will only have the opportunity to
cast a ballot for the Congressional race in his or her district,
and therefore the bailot composition method assigns one
point for all Congressional races in the state. In contrast, a
U.S. Senate seat, as a state-wide office, appears on all the
ballots in the state. If two Senate seats are on the ballot in
the generat election, the average voter will have the ability
to vote for candidates for each office.

The Commission’s conclusion in AOQ 1991-6 that the CDP should include a point for each
Senate seat rests on the fact that each average voter in California would have the opportunity to
vote for two Senators. By analogy, in the present case, only the New Jersey voters in the single
legislative districts where the vacant Assembly and Senate seats were located would have had the
opportunity to vote for candidates for those seats and the average voter in New Jersey would not.
Based on the average ballot concept, no points therefore should be assigned to either the State

Representative or State Senator categories.” It would also appear that the Commission’s decision

in 1992 to permit all committees (o include an extra nonfederal peint to compensate for

i A 1991-25, also cited by the Committee, does not support its view that it permissibly assigned points for

single-district elections. [n that matter, the Commission concluded that when the Pennsylvania state committees
could not have known when they calculated their ballot composition ratios in early 199! that U.S. Senator Heinz
would die in April 1991, and a special election would be held to fill that vacancy in November 1991, they should
add an additional federal point to the ratio for generic voter drive expenses for the April-November 1991 period.
Since under the average ballot approach, all Pennsylvania voters would have had the opportunity to vote for the
seat, this advisory opinion does not support the Cammittee’s position. 1n any event, the Cominittee appears to have
used a 42.86% allocation for both its adwinistrative and generic voter drive expenses for the full 1996 year.
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underrepresentation of nonfederal offices would cover situations in which single district elections
are necessitated.’

Even if the Committee’s position that a nonfederal point could be applied to a single
district election had any merit, it would not permit the Committee to take a nonfederal point in
1996 attributed to the vacancy created by the death of State Senator Haines in December 1996,
after the 1996 general election. Section 106.5(d){1)(ii) explicitly states that a committee should
count the nonfederal office of State Senator as one point only “if expected on the ballot in the
next general election.” Since the Commiitee had no such expectation in 1995, it was completely
unjustified in assigning a point to the State Senate category during that year.'” Moreover, since
both incumbents died after January 24, 1996, when Charlene Hooker sent a copy of the
Commitiee’s proposed 1996 Schedule H1 to RAD, these events could not have been in
contemplation when the Committee composed its 1996 ballot composition ratio.!! To the extent
the Committee is attempting to avoid liability by alleging reliance on RAD to find its mistakes,
that attempt should fajl; adhering to the Act and the regulations is the responsibility of the

Committee and its treasurer, and cannot pe shifted onto RAD. '2 Based on the Committee’s

i In the 1990 E&J for 11 C.F.R. §106.5{d), the Commissicn noted that that the new provision generally
covered years in which special elections were held, but that the Commission had not tried to address every variation,
and that some would have to be determined on a case-by-case basis, 35 Fed. Reg. supra at 26064, In the
Commission’s view, the adoption of the average ballot concept in the regulation covers the situation at issue here,
and the Comimission’s decision two years later to permit the extra non-federal point is further justification for not
making an exception to the general approach.

i While not permitted under the average bailot concept, had the Committee legitimately thought it could
assign a point to the State Assembly seat which became vacant in March 1996, it shouid have allocated that point
only between March and November 1996, and only with respect to shared generic voter drive expenses. Seg AC
1991-25 and footnote 9 supra.

1 Additionally, Senator Haines died afier Ms. Hooker’s telephone conversation with a RAD analyst when she
said they discussed counting a point for the vacancy created by his death, It appears that there is a dispute
concerning the content of that telephone conversation.

2 The Committee could have asked the Commission for an advisory opinion, but did net. See 2 U.5.C.

§ 4371,
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disbursements for generic voter drive expenses during 1996 amounting o $50,460, see
discussion supra, and based on a nonfederal share of approximately 57.1% instead of 40%, the
Committee transferred in to the federal account $28,813, instead of the proper $20,184, an
overpayment of $8,629. 13 See Attachment,
b. Administrative Expenses

The Committee also miscalculated the ballot composition ratio for shared administrative
expenses for the 1995-1996 cycle. Based on the election situation in New Jersey, the Commitiee
shouid have taken three federal points, one each for the 1996 Presidential, U.S. Senate and U.S.
House races and three nonfederal points, one each for the 1995 State Assembly race in which all
the scats were up for election, the local candidates races, and the extra nontederal point. This
calculation would have resulted in a 50% federal allocation, as opposed to the Committee’s
28.6% ratio (amended to 33.33%) for 1995, and its use of the 42.86% ratio miscalculated for
generic voter drive expenses to apply to administrative expenses as well in 1996. In calcuiating
the ballot composition ratic for 1993, the Comrmittee erred in not taking a federal point for the
Presidential election in 1996. See AO 1993-17 {a state party comruittee must take the maximum
number of federal points that are required). The Committee also erred in 1995 by taking two
points, instead of one point, for the local candidates category and by assigning one peint to the
State Senator category. While according to the New Jersey Elections Office, there was one
special election for a State Senate seat in District 5 in 1995 due to the death of an incumbent, for
the same reasons discussed above, the single non-statewide election did not entitle the

Committee to include a corresponding nonfederal point. See MUR 4674 (the New Jersey

All figures have been rounded to the nearest dollar.
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Democratic State Committee’s two-year ballot allocation ratio correctly determined that 50% of
all administrative expenses would be paid for with federal dollars and the other 50% would be
paid for with nonfederal dollars).

As a result of the Commiittee’s miscalculated ballot composition ratios during 1995 and
1996, the Committee made significantly excessive transfers from its nonfederal account to its
federal account, and impermissible funds entered the federal campaign process. The
Comumission’s review of the Committee’s transfers-in to the federal account in 1995 of $752,149,
based on a 28.6% federal/71.4% nonfederal ailocation and transfers-in in 1996 of $1,769,996
based on a 42.9% federal/57.1% nonfederal allocation, for a total of $2,522,145, when the correct
federal/nonfederal aliceation in 1995 and 1996 would have been 50% each, shows that the
Committee overpaid the federal account $423,564 for shared administrative expenses in 1995
and 1996." Adding to this figure the Commiitee’s 1996 overpayment to the federal account for
generic voter drive expenses of $8,629, the Committee’s total overpayment from the nonfederal
to the federal account for shared administrative and generic voter drive expenses in 1995 and

1996 was $432,193. See Attachment.

H To reach the $423,564 figure, the Commission used the percentages to calculate a $463,412 overpayment,

then subtracted from that figuse the corrective transfer back of $39,848 which the Committee made when it
amended its 1995 H1 in March of 1996 to increase the federal aliccation from 28.6% t0 33.33%. See Attachment
(showing overpayment of administrative and generic voter drive expenses and subtracting corrective transfer from
that total to calculate the total non-federal overpayment). In calculating these figures, the Commission decided to
remiove from the administrative category, and add to the generic voter drive category, only those 1996
disbursements (and corresponding transfers-in) denoted as GOTVY activities since these were the only ones it could
assume with certainty belonged in the latter category, and did not, for example, place in this category almost $1.2
million in disbursements (and correspending transfers-in) that were denoted as media purchases. This methadology
favors the Committee as there was a greater discrepancy between the proper allocation ratio in 1996 and the one
used by the Committee for generic voter drive expenses than between the proper allocation ratio in 1996 and the one
used by the Committee for administrative expenses. The Commission also did not include $77,533 paid by the
Committee to its federal account in 1997 for administrative/generic voter drive expenses apparently incurred during
1994, another decision which is favorable to the Commitiee in calculating its overpayment.
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c. Conclusion

Because the Committee miscalculated its ballot composition ratios for shared
administrative expenses in 1995 and 1996 and for shared generic voter drive expenses during
1996, and improperly cverfunded its federal account from its nonfederal account as a result, there
is reason to belicve that the New Jersey Republican State Committee and H. George Buckwald,
as treasurer, violated 11 C.F.R. §§ 102.5(a)(1)(1) and 106.5(g)(1)i). Additionally, because in
1995 and 1996 the State of New Jersey allowed individuals, corporations, arid labor
organizations to contribute $25,000 to state political party committees, N.J. Stat. Ann. § 19: 44A-
11.4 (1995 and 1996)," there is reason to believe that the New Jersey Republican State

Committee and H. George Buckwald, as treasurer, violated 2 U.S.C. §§ 441a and 441b. 16

Attachment
Chart showing calculation of the Committee’s 1995-1996 nonfederal overpayment

13 In 1997, New Jersey increased the permissible contribution to state political party committees to $30,000.
16 In discussing its 1996 Schedule Hi, the Committee cited to AOs 199115 and 1983-22 for the proposition
that where a miscalculation was made in good faith, the Commission has allowed a transfer of balances between
accounts within 30 days to reflect the proper ratio. {a those cases, advisory opinions were sought close in time to
the problems arising pursuant to new regulatory schemes, and in addition, in AO 1991-15, the miscalculation
“resulted in an underpayment to a Federal from a nonfederal account.” Here, in contrast, the Commiitee requested
no advisory opinions, the miscalculations took place several years following promulgation of the allocation
vegufations, and the result is a significant overpayment to the federal account with impermissible funds. .




